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PROPOSED  UNIFORM  GUIDELINES 
ON  EMPLOYEE  SELEaiON  PROCE¬ 
DURES 

Issues  of  Particular  Interest  for  Public 
Hearing  and  Meeting 

AGENCIES:  Civil  Service  Commission, 
Equal  Employment  Opportunity  Com¬ 
mission,  Department  of  Justice,  De¬ 
partment  of  Labor. 

ACTION:  Annoimcement  of  issues  of 
particular  interest  for  public  hearing 
and  meeting  on  Proposed  Uniform 
Guidelines  on  Employee  Selection 
Procedures. 

SUMMARY:  The  four  agencies  previ¬ 
ously  published  proposed  guidelines 
for  comment  and  announced  that  a 
public  hearing  and  meeting  would  be 
held  on  the  guidelines  and  that  the 
agences  would  publish  a  notice  indicat¬ 
ing  those  issues  raised  by  the  proposed 
guidelines  on  which  testimony  would 
be  most  helpful.  This  document  pro¬ 
vides  notice  of  the  issues  of  particular 
interest  to  the  four  agencies  who  will 
participate  at  a  public  hearing  and 
meeting  on  the  proposed  Uniform 
Guidelines  on  Employee  Selection 
Procedures  and  also  provides  questions 
and  answers  clarifying  the  proposed 
guidelines  as  presently  drafted. 

DATE:  Public  Hearing:  April  10,  1978 
at  10  a.m. 

ADDRESS:  This  notice  confirms  that 
the  public  hearing  and  meeting  will  be 
held  in  the  Auditorium,  General  Ser¬ 
vices  Administration  Building,  18th 
and  F  Streets  NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Peter  C.  Robertson,  Director,  Office 
of  Policy  Implementation,  Equal 
Employment  Opportimity  Commis¬ 
sion,  2401  E  Street  NW.,  Washing¬ 
ton,  D.C.  20506,  202-634-7060  or  202- 
634-7058. 

David  L.  Rose,  Chief,  Employment 
Section,  Civil  Rights  Division,  De¬ 
partment  of  Justice,  Washington, 
D.C.  20530, 202-739-3831. 

William  A.  Gorham,  Director,  Per¬ 
sonnel  Research  and  Development 
Center,  Civil  Service  Commission, 


1900  E  Street  NW.,  Washington, 
D.C.  20415,  202-632-5440. 

H.  Patrick  Swygert,  General  Coun¬ 
sel,  Civil  Service  Commission,  1900  E 
Street  NW.,  Washington,  D.C.  20415, 
202-632-4632. 

Donald  J.  Schwartz,  Staff  Psycholo¬ 
gist,  Office  of  Federal  Contract 
Compliance  Programs,  Department 
of  Labor,  200  Constitution  Avenue 
NW.,  Washington,  D.C.  20210,  202- 
523-9426. 

SUPPLEMENTARY  INFORMATION: 
The  Civil  Service  Commission,  Equal 
Employment  Opportunity  Commis¬ 
sion,  Department  of  Justice,  and  the 
Department  of  Labor  published  a 
notice  of  proposed  rulemaking  an¬ 
nouncing  a  draft  set  of  imiform  guide¬ 
lines  on  employee  selection  procediires 
in  the  Federal  Register  on  December 
30,  1977  (42  FR  65542).  That  publica¬ 
tion  indicated  that  a  hearing  and 
public  meeting  would  be  held  on  the 
subject  of  the  guidelines. 

Subsequently,  the  agencies  an¬ 
nounced  on  March  3,  1978  (43  FR 
9131)  that  a  public  hearing  and  meet¬ 
ing  would  be  held  on  April  10,  1978, 
commencing  at  the  General  Services 
Administration  Auditorium,  18th  and 
F  Streets  NW„  with  respect  to  the  pro¬ 
posed  adoption  of  the  uniform  guide¬ 
lines  on  employee  selection  procedure. 

As  announced  in  the  notice  of  public 
hearing  and  meeting  (43  FR  9131), 
notice  is  hereby  given  that  the  four 
agencies  believe  that  the  four  issues 
set  forth  in  Appendix  A  are  of  particu¬ 
lar  interest  and  invite  testimony  on 
these  issues  at  the  public  hearing  and 
meeting  to  be  held  on  April  10,  1978, 
at  10  a.m.  in  the  General  Service  Ad¬ 
ministration  (GSA)  Auditorium,  18th 
and  F  Streets  NW.,  Washington,  D.C. 
This  notice  is  not  intended  to  prevent 
the  presentation  of  views  on  any  other 
issue.  Set  forth  as  Appendix  B  are 
questions  and  answers  interpreting  the 
proposed  imiform  guidelines  on  three 
of  the  issues  of  particular  interest,  and 
on  another  issue  which  was  a  matter 
of  concern  to  a  number  of  commen- 
tors.  These  questions  and  answers  are 
designed  to  clarify  the  intent  of  the 
present  draft  so  as  to  provide  a  sharp¬ 
er  focus  for  the  testimony  at  the  April 
10, 1978  meeting. 

The  hearing  on  April  10,  1978,  will 
cover  the  proposed  recordkeeping  obli¬ 
gations  of  the  proposed  guidelines  for 
the  Equal  Employment  Opportunity 
Commission  pursuant  to  section  709  of 
Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  42  U.S.C.  2000e-8, 
and  EEOC  recordkeeping  regulations 
(29  CFR  Part  1602).  This  proceeding 
will  also  constitute  the  public  meeting 
on  the  uniform  guidelines  on  employ¬ 
ee  selection  procedures  by  all  four 
agencies  described  in  the  notice  of  pro¬ 
posed  rulemaking  (42  FR  65542,  De¬ 
cember  30,  1977).  Persons  or  organiza¬ 
tions  wishing  to  present  their  views 


orally  should  notify  the  agencies  of 
their  desire  to  do  so  in  writing,  no 
later  than  March  31,  1978,  by  a  re¬ 
quest  to;  Executive  Secretariat,  Equal 
Employment  Opportunity  Commis¬ 
sion,  2401  E  Street  NW.,  Washington, 
D.C.  20506. 

The  phrase  “Meeting,  Uniform 
Guidelines  on  Employee  Selection 
Procedures”  should  be  written  at  the 
lower  lefthand  comer  of  the  envelope. 
The  request  should  include  a  written 
summary  of  the  remarks  to  be  offered. 
Individuals  should  include  their  tele¬ 
phone  numbers  in  their  letters.  Any 
person  or  organization  who  desires  to 
submit  a  written  statement  in  lieu  of 
testimony  should  submit  that  state¬ 
ment  to  the  above  address  prior  to  the 
date  of  the  meeting.  The  agencies  will 
respond  to  requests  to  present  views 
orally,  prior  to  the  scheduled  hearing 
date.  Individuals  not  able  to  testify 
will  be  given  the  opportunity  to 
submit  a  written  statement. 

Signed  this  20th  day  of  March,  1978. 

Eleanor  H.  Norton, 

Equal  Employment 
Opportunity  Commission.  - 
Richard  J.  Devine, 
Department  of  Labor. 

Drew  S.  Days, 
Department  of  Justice 
JULE  M.  SUGARMAN, 

U.S.  Civil  Service  Commission. 

Appendix  A— Issues 

1.  What,  if  any,  guidance  should  the 
uniform  guidelines  provide  concerning 
the  relationship  between  the  require¬ 
ments  for  validation  of  selection  pro¬ 
cedures  and  (a)  use  of  alternative  se¬ 
lection  procedures  which  eliminate  ad¬ 
verse  impact  (§6A),  and  (b)  affirma¬ 
tive  action  programs  (§  13  and  §  4E)? 

2.  Under  what  circumstances,  if  any, 
should  the  Federal  enforcement  agen¬ 
cies  require  validity  evidence  and  take 
enforcement  action  with  respect  to  a 
selection  procedure  which  has  an  ad¬ 
verse  impact  if  the  overall  selection 
process  for  that  job  has  no  adverse 
impact  (§  40? 

3.  What  should  be  the  extent  of  the 
user’s  obligation,  in  conducting  a  valid¬ 
ity  study,  to  investigate  alternative  se¬ 
lection  procedures  and  methods  of  use 
which  reduce  adverse  impact  (§  3B)? 

4.  On  what  basis  should  cut-off 
scores  be  set  (§  50? 

Appendix  B— Questions  and  Answers 

Question  No.  1.  Section  6A  authorizes  the 
use  of  alternative  selection  procedures  to 
eliminate  adverse  impact,  and  suggests  some 
examples  of  such  procedures,  but  does  not 
appear  to  address  the  issue  of  Job-related- 
ness  or  validity.  Thus,  the  use  of  these  alter¬ 
natives  seems  to  be  presented  as  an  option 
in  lieu  of  validation.  Is  that  its  intent? 

Answer.  Under  Federal  equal  employment 
opportunity  law  the  use  of  any  selection 
procedure  which  has  an  adverse  impact  on 
any  racial,  sex  or  ethnic  group  is  discrimina¬ 
tory  unless  the  procedure  has  been  properly 
validated,  or  the  use  of  the  procedure  is 
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other  wise  Justified  under  federal  law. 
{Origgs  v.  Duke  Power  Co.,  401  n.S.  424.) 
See  proposed  uniform  guidelines  93A.  For 
that  reason.  Federal  equal  employment  op¬ 
portunity  law  does  not  require  a  user  to  con¬ 
duct  validity  studies  for  selection  proce¬ 
dures  which  have  no  adverse  impact.  See 
9  IB.  Thus  under  Federal  equal  employment 
opportunity  law,  the' user  has  always  had 
the  option  of  eliminating  adverse  impact 
rather  than  carrying  out  validity  studies  of 
selection  procedures  which  have  an  adverse 
impact. 

The  example  given  are  illustrative  of  al¬ 
ternative  techniques  which  might  eliminate 
adverse  impact  and  might  be  Job  related  in  a 
particular  situation.  If  the  use  of  the  alter¬ 
native  procedure  still  resulted  in  adverse 
impact,  the  guidelines  would  of  course  re¬ 
quire  that  it  be  properly  validated. 

In  addition,  many  employers  while  wish¬ 
ing  to  validate  all  of  their  selection  proce¬ 
dures,  are  not  able  to  conduct  the  validity 
studies  immediately.  It  would  therefore  be 
permissible  to  use.  for  a  period  of  time,  al¬ 
ternative  techniques  which  eliminate  ad¬ 
verse  impact  with  a  view  to  providing  a  basis 
for  determining  which  selection  procedures 
are  valid  and  have  as  little  adverse  impact 
as  possible. 

Employers  have  many  economic  incentives 
even  where  not  required  by  Federal  equal 
employment  opportunity  law  to  conduct  va¬ 
lidity  studies  and  use  properly  validated  se¬ 
lection  procedues.  But  Federal  equal  em¬ 
ployment  opportunity  law  does  not  require 
such  studies  to  be  conducted  unless  there  is 
adverse  impact.  Nothing  a  section  6A  should 
be  interpreted  as  discouraging  the  use  of 
properly  validated  selection  procedures.  See 
9  2C. 

Question  No.  2.  When  may  a  user  be  race, 
sex  or  ethnic-conscious  (9  13B)? 

Answer.  The  parameters  of  what  volim- 
tary  affirmative  action  procedures  are 
lawful  are  now  being  litigated  in  the  courts. 
The  procedures  described  in  the  affirmative 
action  policy  statement  of  the  Equal  Em¬ 
ployment  Opportunity  Coordinating  Coun¬ 
cil,  as  published  on  September  13,  1976  and 
restated  in  section  13B  of  the  guidelines,  are 
believed  by  the  issuing  agencies  to  be  clearly 
lawful. 

Under  section  13B(3),  an  employer  may 
Justifiably  be  “•  •  •  race,  color,  sex  or 
ethnic-conscious  *  *  •"  in  circumstances 
where  it  has  reason  to  believe  that  qualified 
persons  of  specific  race,  color,  sex  or  ethni¬ 
city  have  been  excluded  from  or  underuti¬ 
lized  in  its' work  force  or  particular  Jobs 
therein.  In  establishing  long  and  short 
range  goals,  the  employer  may  use  the  race, 
color,  sex,  or  ethnic  classification  as  the 
basis  for  such  goals  (9 13B(3)(a)). 

In  establishing  a  recruiting  program,  the 
employer  may  direct  its  recruiting  activities 
to  locations  or  institutions  which  have  a 
high  proportion  of  the  race,  sex,  color  or 
ethnic  group  which  has  been  excluded  or 
underutilized  (9 13B(3)(b)).  In  establishing 
the  pool  of  qualified  persons  from  which 
final  selections  are  to  made,  the  employ¬ 
er  may  take  reasonable  steps  to  assure  that 
members  of  the  excluded  or  underutilized 
race,  sex,  ethnic  or  color  group  are  included 
in  the  pool  (913B(3Ke)).  Similarly,  the  em¬ 
ployer  may  be  race,  color,  sex  or  ethnic-con¬ 
scious  in  determining  what  changes  should 
be  implemented  if  the  objectives  of  the 
plans  are  not  being  met  (9  13B(3Kg)).  Simi¬ 
larly.  the  four  agencies  believe  that  the  law 
clearly  authorizes  a  user  to  be  race,  sex  or 
ethnic-conscious  in  taking  appropriate  and 
lawful  measures  to  eliminate  adverse  impact 


from  selection  procedures  which  are  not 
validated  (9  6A). 

Question  No.  3.  Under  section  4(C),  what 
is  the  meaning  of  the  term  “generally”  as  it 
is  used  in  conjunction  with  the  institution 
of  an  enforcement  action? 

Answer.  The  term  “generally”  in  section 
4(C)  is  intended  to  qualify  the  principle  that 
enforcement  agencies  wiU  not  require  valid¬ 
ity  evidence  or  take  enforcement  action 
against  a  user  if  the  total  selection  process 
for  a  Job  does  not  have  an  adverse  impact, 
even  though  a  specific  component  of  the 
process  has  such  an  impact.  Thus,  there 
may  be  circumstances  where,  despite  the  ab¬ 
sence  of  overall  adverse  impact.  Federal  en¬ 
forcement  action  would  be  appropriate. 
These  circumstances  are  expected  to  be  un¬ 
usual.  They  include,  but  are  not  limited  to: 

(a)  Where  the  user  has  engaged  in  pur¬ 
posefully  discriminatory  actions. 

(b)  Where  it  is  well  settled,  by  court  deci¬ 
sions  or  administrative  interpretation,  that 
a  specific  procedure,  such  as  height  and 
weight  requirement,  or  a  "no  arrest”  record 
requirement,  is  not  Job  related  in  the  same 
or  similar  circumstances,  e.g.,  Dothard  v. 
Rawlinson,  -  U.S.  — .  45  U.S.L.W.  4888 
(Jime  1977)  (height  requirement);  Gregory 
V.  Litton  Industries,  472  F.  2d  631  (9th  Cir., 
1972)  ("no  arrest”  record). 

Question  No.  4.  The  guidelines  designate 
the  “total  selection  process”  as  the  initial 
basis  for  determining  the  impact  of  selec¬ 
tion  procedures.  What  is  meant  by  the 
“total  selection  process”? 

Answer.  The  "total  selection  process” 
refers  to  the  combined  effect  of  all  selection 
procedures  leading  to  the  final  employment 
decision  such  as  hiring  or  promoting.  For 
example,  appraisal  of  candidates  for  admin¬ 
istrative  assistant  positions  in  an  organiza¬ 
tion  might  include  initial  screening  based 
upon  an  application  blank  and  interview,  a 
written  test,  a  medical  examination,  a  back¬ 
ground  check,  and  a  supervisor’s  interview. 
These  in  combination  are  the  total  selection 
process. 

Additionally,  where  there  is  more  than 
one  route  to  the  particular  kind  of  employ¬ 
ment  decision,  the  total  selection  process 
encompasses  the  combined  results  of  all 
routes.  For  example,  an  employer  may 
select  some  applicants  for  a  particular  kind 
of  Job  through  appropriate  written  and  per¬ 
formance  tests.  Others  may  be  selected 
through  an  internal  upward  mobility  pro¬ 
gram.  on  the  basis  of  successful  perfor¬ 
mance  in  a  directly  related  trainee  type  of 
position.  In  such  a  case,  the  impact  on  the 
total  selection  process  would  be  the  com¬ 
bined  effect  of  both  avenues  of  entry. 

Question  No.  5.  In  what  circumstances  do 
the  guidelines  call  for  the  use  of  an  alterna¬ 
tive  selection  procedure  or  an  alternative 
method  of  using  the  procedure? 

Answer.  The  alternative  selection  proce¬ 
dure  (or  method  of  use)  should  be  used 
when  it  has  less  adverse  impact  and  the  evi¬ 
dence  of  validity  is  stronger  or  of  approxi¬ 
mately  the  same  strength.  Thus,  if  under 
the  original  selection  procedure  the  selec¬ 
tion  rate  for  black  applicants  was  only  one 
half  (50  percent)  that  of  the  selection  rate 
for  white  applicants,  whereas  under  the  al¬ 
ternative  selection  procedure  the  selection 
rate  for  blacks  is  two-thirds  (67  percent) 
that  of  white  applicants,  the  new  “alterna¬ 
tive”  selection  procedure  should  be  used  if 
the  evidence  of  validity  is  as  strong  or 
stronger  than  the  evidence  of  validity  of  the 
original  procedure.  The  same  principles 
apply  to  a  new  user  who  Is  deciding  what  se¬ 
lection  procedure  to  institute. 


Question  No.  S.  In  what  circiunstances  do 
the  guidelines  (9  3B)  call  for  a  user  to  inves¬ 
tigate  "suitable  alternative  selection  proce¬ 
dures  and  suitable  alternative  methods  of 
using  the  selection  procedure  which  have  as 
little  adverse  impact  as  possible”? 

Answer.  Such  an  investigation  is  called 
for,  as  a  part  of  the  validity  study,  when  the 
user  is  obligated  to  conduct  a  validity 
study— i.e.,  when  the  user  is  utilizing  a  selec¬ 
tion  procedure  which  has  an  adverse  impact 
and  which  has  not  previously  been  properly 
validated.  If  the  user  has  made  a  reasonable 
investigation  of  alternative  procedures  or 
uses  as  a  part  of  its  validity  study  (which 
demonstrates  validity),  it  need  not  conduct 
further  investigation  of  alternatives  until 
such  time  as  the  validity  study  should  be  re¬ 
viewed  for  currency,  unless  the  user  is 
shown  an  alternative  procedure  with  less 
adverse  impact  and  with  substantial  evi¬ 
dence  of  validity  for  the  same  Job  is  similar 
circiunstances.  In  such  circumstances,  the 
user  is  obliged  to  investigate  only  the  par¬ 
ticular  procedure  which  has  been  presented. 

Question  No.  7.  How  do  you  determine 
whether  the  evidence  of  validity  is  as  strong 
or  stronger  for  one  procedure  than  another? 

Answer.  Whether  the  evidence  of  validity 
Is  as  strong  depends,  in  the  case  of  a  crite¬ 
rion  related  validity  study,  upon  the  impor¬ 
tance  and  number  of  criteria  for  which  sig¬ 
nificant  relationships  are  found,  and  the 
magnitude  of  the  relationship  between  se¬ 
lection  procedure  scores  and  criterion  mea¬ 
sures  and  the  size  of  the  samples  used.  For 
content  validity,  the  strength  of  validity  evi¬ 
dence  would  depend  upon  the  number  of 
critical  and/or  important  Job  behaviors 
measured,  and  the  extent  to  which  the  se¬ 
lection  procedure  resembles  actual  work 
samples  or  work  behaviors. 

Question  No.  8.  What  does  the  phrase 
"systematically  screen  out”  mean  in  95H? 
Does  it  mean  any  employment  practice 
which  has  an  adverse  impact,  even  those 
that  have  been  validated? 

Answer.  The  phrase  “where  the  user’s  em¬ 
ployment  practices  systematically  screen 
out  a  disproportionate  number  of  any  racial, 
sex  or  ethnic  group.”  has  the  following 
meaning: 

An  employer’s  practices  which  discourage 
employees  of  a  particular  race,  sex  or  ethnic 
group  from  remaining  in  employment  or 
from  seeking  promotional  opportunities,  or 
otherwise  discriminate  against  them  so  that 
they  leave  in  disproportionate  numbers. 

The  phrase  “systematically  screens  out” 
applies  only  to  the  users’  practices.  If  em¬ 
ployees  of  a  particular  racial,  ethnic  or  sex 
group  leave  employment  in  disproportionate 
numbers  because  of  enhanced  opportunities 
elsewhere  for  personal  advancement,  or  any 
other  reason  not  related  to  improper  acts  of 
the  user,  the  phrase  has  no  application. 

The  phrase  applies  only  to  those  practices 
which  are  not  lawful  and  proper.  If,  for  ex¬ 
ample,  a  user  has  a  reasonable  requirement 
with  respect  to  attendance,  and  applies  rea¬ 
sonable  disciplinary  sanctions,  cumulating 
after  appropriate  warnings  in  discharge,  and 
this  standard  is  applied  evenly  and  fairly 
and  with  full  notice  to  all  employees,  the 
fact  that  a  higher  proportion  of  any  specific 
race,  sex  or  ethnic  group  is  adversely  affect¬ 
ed,  would  not  constitute  “systematically 
screening  out”  of  employees. 

Similarly,  if  an  employer  gave  a  test 
which  had  been  determined  to  be  valid  after 
a  probationary  period,  and  this  test  had  an 
adverse  effect  on  a  specific  group,  this 
would  not  constitute  the  type  of  “systematic 
screening  out”  which  the  section  deals  with. 
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